National LEP Advocacy Task Force
85 Lester Drive
Portland, Maine 04103
Tel: 207-878-5196
Kpoulosm@leptaskforce.org
www.leptaskforce.org

March 14, 2003

Mattie Condray

Senior Assistant General Counsel
Office of Legal Affairs

Legal Services Corporation

750 First Street N.E.

Washington D.C.

Dear Ms. Condray:

The undersigned participants in the National LEP Advocacy Task Force, submit
these comments in response to the Legal Services Corporation’s (LSC) Limited
English Proficiency Guidance-Request for Comments, published in the Federal
Register on January 9, 2003.

This Task Force is a group of advocates, attorneys, and community-based
organizations spanning employment, education, domestic violence, health and
human services, housing, and the judicial system. Our mission is to encourage
recipients of federal funds, public accommodations, providing essential services,
and employers to comply with the legal obligations to bridge language and
cultural differences by:

e Linking advocacy groups together,

e Responding to requests for administrative or legal advocacy for the
purpose of assisting in the monitoring and enforcement of existing laws
and regulations including, but limited to Title VI, Title VII, and other
applicable mandates,

e Developing and submitting comments upon request from a government
agency or representative thereof, or from and to a non government
agency or representative thereof,

e Providing Community legal education and information,

e Assisting in the provision of equal access to and participation in services,
programs, and activities for Limited English Proficient clients ( herein after
LEP),

e Assisting in effectively implementing the requirements of civil rights laws.

Numerous LEP Task Force participants have observed that there are good
intentions regarding language accessibility among LSC programs, but these
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good intentions have not always translated into the concrete provision of
language accessible services for LEP individuals.

The reasons for this include:

e Lack of awareness of the existence of the LEP populations.

e Lack of understanding of the barriers faced by LEP persons in accessing
services.

e Lack of understanding of language access issues, such as the need for
quality and professional interpreter services and recognition of the need to
translate signs and written informational materials into an LEP person’s
primary language.

e Lack of resources.

As a result, LEP individuals remain an under-served population by numerous

LSC programs.

Problems we have observed:

e LEP clients are not accessing services because they often do not know
services exist.

« When LEP clients try to access services, they may (1) be unable to get past
an outgoing telephone message with complicated instructions in English only
and (2) be unable to effectively communicate with the intake person and/or
the attorney assigned to the case.

e In some instances, legal services programs without language accessibility
refer non-English speakers to other programs, even in situations where they
are the appropriate agency for the services sought.

e LEP clients able to access services may receive second rate service because
of poor communications with staff.

This is not to say that LSC programs are uniquely deficient in this regard. Like
most recipients of federal financial assistance, LSC programs face challenges in
the development and implementation of such policies and procedures.

However, LSC programs actually need to be better than other recipients
regarding language accessibility since LEP individuals rely heavily on such
programs to provide advocacy when LEP individuals are excluded access to
other provider services because of language barriers.

In order to provide effective language access advocacy, LSC programs need
first-hand experience regarding the true challenges of developing and
implementing policies and procedures for language accessible services



Additionally, unless LSC programs have taken substantial steps themselves
towards compliance, they certainly lack moral and ethical standing to be raising
complaints.

Promising Practices

Task Force participants have also observed that some LSC programs are
strongly committed to providing service and advocacy for LEP individuals. These
programs have Promising Practices towards which other programs may look for
guidance.

For example, In Southern California, the Asian Pacific American Legal Center
(APALC) is leading a collaborative partnership with three LSC-funded
organizations (Legal Aid Foundation of Los Angeles, Neighborhood Legal
Services and Legal Aid Society of Orange County) to increase access to legal
services for low-income, monolingual and LEP Asian immigrants.

The collaborative project (Asian Language Legal Intake Project or "ALLIP) serves
monolingual APlIs in Los Angeles and Orange Counties through the use of a
centralized intake system, including an integrated telephone and web-based
database system. There is one dedicated toll-free hotline for each language
served (currently Chinese and Vietnamese, expanding this spring to Korean and
Cambodian), connecting callers to a bilingual advocate who speaks their
language and provides intake, counsel and advice as well as brief services.

If a client needs extended representation, they are referred to one of the four
partner agencies based on issue and geography. ALLIP provides a more efficient
system for intake and allows the legal staff — especially the bilingual attorneys —
of the four organizations to focus on extended representation for clients. ALLIP
thus allows more LEPs to be served overall, whether through counsel and
advice, brief service or extended representation.

ALLIP fulfills a critical need because in Los Angeles County, nearly 15% of the
Asian and Pacific Islander population overall lives in poverty and for the four
targeted communities, poverty rates are higher, ranging from 15 to 46%.
However, less than half of those eligible for services actually access legal
assistance from one of the local LSC-funded agencies, due in large part to
language and cultural barriers (the LEP rates for the poorest API| ethnic
communities are extraordinarily high -- from 60 to 70%).

As part of the development of the ALLIP project, a promising practices manual
will be available in April 2003, reviewing the efforts of a wide range of
organizations throughout the county seeking to better assist growing LEP
populations with ever limited resources.

Another example is the National LEP Advocacy Task Force. LSC programs that
have joined the Task Force are more easily able to share expertise and
resources for serving and advocating for LEP individuals.



(Other examples of Promising Practices are attached)

LSC Grantees are Recipients under Title VI

As a threshold matter, LSC’s request for comments questions whether LSC
grantees should be considered recipients of federal financial assistance for
purposes of Title VI. Federal financial assistance is defined broadly under Title
VI. According to DOJ regulations:

The term Federal financial assistance includes: (1) Grants and loans of
Federal funds, (2) The grant or donation of Federal property and interests
in property, (3) The detail of Federal personnel, (4) The sale and lease of,
and the permission to use (on other than a casual or transient basis),
Federal property or any interest in such property without consideration or
at a nominal consideration, or at a consideration which is reduced for the
purpose of assisting the recipient, or in recognition of the public interest to
be served by such sale or lease to the recipient, and (5) Any Federal
agreement, arrangement, or other contract which has as one of its
purposes the provision of assistance.

28 CFR §42.102(c).

When Federal funds are passed through from a recipient to a subrecipient, the
subrecipient is also a recipient of federal financial assistance:

f) The term recipient means any State, political subdivision of any State, or
instrumentality of any State or political subdivision, any public or private
agency, institution, or organization, or other entity, or any individual, in any
State, fto whom Federal financial assistance is extended, directly or
through another recipient, for any program, including any successor,
assign, or transferee thereof, but such term does not include any ultimate
beneficiary under any such program.

28 CFR §42.102(f)(emphasis added).

As LSC’s request for comments states, LSC is “funded through annual
appropriations from Congress.” These undeniably federal funds are passed on
to local LSC programs. The local programs are therefore recipients under Title
VI, and must comply with statutory and regulatory obligations to provide
meaningful access to the benefits, services, information, and other important
portions of their programs and activities for individuals who are limited English
proficient (LEP).

LSC Should Issue Guidance



LSC’s request for comment asks whether LSC should instruct its recipients on
Title VI compliance through guidance, issue regulations regarding compliance,
distribute best practices information or do nothing.

We urge LSC to follow the lead of the Department of Justice and other federal
agencies and issue guidance to assist its grantees in meeting their Title VI
obligations. In the development of guidance, LSC we strongly urge LSC to
formally consult with organizations having direct experience and considerable
expertise in LEP issues.

Guidance is the most effective means for LSC to advise its recipients on how to
provide meaningful access in the unique legal services program setting. This
information may be particularly beneficial to grantees located in states with new
or growing LEP populations.

Best practices information is not an effective substitute for guidance.
While guidance can, and should, include promising practices information, it
places this information within a context that communicates its fundamental
importance as a non-discrimination standard.

LSC grantees would benefit from Guidance that aids their understanding of
Title VI compliance within the LSC program context.

The request for comments questions whether LSC Guidance would be
duplicative or inconsistent, given that many LSC grantees receive funding from
federal agencies such as DOJ, the Department of Housing and Urban
Development and the Internal Revenue Service.

As explained in the DOJ Final LEP Guidance, the purpose of LEP Guidance is to
provide “an analytical framework that recipients may use to determine how best
to comply with statutory and regulatory obligations to provide meaningful access”
to LEP persons.

Regardless of their other sources of support, LSC grantees would benefit from
Guidance that aids their understanding of Title VI compliance within the LSC
program context.

In this respect Guidance is preferable to regulations, because it would fit within
the established framework of guidance issued by funds-granting agencies to
assist their recipients in meeting their statutory and regulatory obligations under
Title VI.

LSC’s investigative authority

LSC also questions whether it would have the ability to investigate complaints
that may arise under guidance it issued. LSC regulations on termination and
debarment clearly grant LSC the authority to investigate complaints that local



programs have engaged in serious violations of LSC Guidance or Title VI, as a
law applicable to LSC funds:

The purpose of this rule is to: (a) Ensure that the Corporation is able to
take timely action to deal with incidents of substantial noncompliance by
recipients with a provision of the LSC Act, the Corporation's appropriations
act or other law applicable to LSC funds, a Corporation rule, regulation,
guideline or instruction, or the terms and conditions of the recipient's grant
or contract with the Corporation.

45 CFR §1606.1

As with violations of Section 504 of the Rehabilitation Act, violations of Title VI
rise to the level of substantial noncompliance because “discriminatory practices
by legal services programs interfere directly with the ability of those programs to
provide high quality legal services in an efficient and effective manner.” 44 FR
55175, quoted in LSC Request for Comment at 68 FR 1212.

LSC’s Enforcement Authority

The request for comment suggests that LSC’s enforcement power under these
rules is inadequate because it is limited to negotiating informal resolutions and
terminating or suspending grants.

We believe that the threatened loss of LSC funding provides a major incentive
for program compliance. In addition, where programs are also funded by federal
agencies, the addition of LSC guidance will not cause the agencies to lose any of
their enforcement power.

Finally, in many cases, an informal settlement through which a program
undertakes to improve its language assistance services best meets the
underlying goal of making legal services available, on a non-discriminatory basis,
to persons who cannot afford them.

In the investigation and enforcement process, LSC should formally consult and/or
subcontract with the National LEP Advocacy Task Force and/or other
stakeholder groups having direct contact with LEP populations and expertise with
LEP matters.

We thank you for the opportunity to submit these comments, and look forward to
working with LSC in developing its guidance.

Sincerely,
Kathy Poulos-Minott

Coordinator
National LEP Advocacy Task Force
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Advocacy for Basic Legal Equality (ABLE)
Joseph R. Tafelski, Executive Director
520 Madison Ave.

Suite 740

Spitzer Bldg.

Toledo, Ohio 43604

(419) 255-0814

(419) 259-2880 (Fax)

Mary Bauer, Legal Director

The Virginia Justice Center for Farm and Immigrant Workers
1000 Preston Avenue, Suite A

Charlottesville, Virginia 22903

434-977-0553

Jonathan Blazer

Community Legal Services, Inc. of Philadelphia
1424 Chestnut St.

Philadelphia, PA 19102

Frank D'Alessandro, Esq.

Pine Tree Legal Assistance, Inc.
PO Box 547

Portland, Me 04112

Isabel Framer

NCSC Consortium State Court
Certified Judiciary Interpreter
Copley, Ohio

Phone/Fax 330-665-5752

Rashelle Ludes

Owner

Connecting Cultures

PO Box 262

Little Chute, WI 54140
rashelle@connecting-cultures.com
(920)687-0407 Office

LULAC Northeast
Laura Medrano, National VP
41 Eden Street
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Framingham, MA 01702
617-957-1462

LULAC OKC

Leo Mendoza

Vice President

219 W. Commerce
Oklahoma City, OK 73109
405-234-2212 Ext 172
www.lulacokc.com
leomendoza@lulacokc.com

MALDEF

Sarah Mercer

Policy Analyst

926 'J' Street #408
Sacramento, CA 95814
Phone: 916-443-7531
Fax: 916-443-1541

Sarah Paoletti

Friends of Farmworkers, Inc.
spaoletti_fof@yahoo.com
924 Cherry Street, 4th floor
Philadelphia, PA 19107

Cassie Pierson

Staff Attorney

Legal Services for Prisoners with Children
1540 Market Street, Suite 490

San Francisco, CA 94102
cassie@prisonerswithchildren.org
415-255-7036

Southeast Asia Resource Action Center (SEARAC)

Max Niedzwiecki, Director of Programs and Resource Development
1628 16th Street, NW

Washington, DC 20009-3099

Tel: 202/667-4690

Fax: 202/667-6449

max@searac.org

http://www.searac.org
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Ellen J. Tabachnick
Attorney, Admitted in MA, FL., U.S. Dist. Ct. N. CA & Ninth Circuit Solely
San Francisco, CA

Paul Uyehara

Community Legal Services, Inc. of Philadelphia
1424 Chestnut St.

Philadelphia, PA 19102

Jessica F. Vasquez
Attorney, Admitted in New York State
Elmhurst, New York

Karin Wang, Esq.

Vice-President, Program Administration
Asian Pacific American Legal Center
1145 Wilshire Boulevard, 2nd Floor
Los Angeles CA 90017

Phone | 213.977.7500

Fax | 213.977.7595

Email | kwang@apalc.org

Web | www.apalc.org

Promising Practices:

Pine Tree Legal Assistance in Portland, Maine has:

1.
2.
3.

4.
5. Recorded their outgoing telephone message into numerous languages,

Developed LEP policies and procedures.

Trained staff.

Translated a significant portion of their website into the non-English
languages.

Translated documents.

where LEP individuals may leave a message in their first language and have
the call returned by a PTLA staff using an interpreter.

Contracted with a telephone interpreter service in order to provide prompt
qualified language assistance.

http://www.ptla.org/index.html
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Although not LSC-funded, Community Legal Services Inc. of Philadelphia
obtained a substantial grant, now expired, to create a Language Access Project.
1. Their policy is to deliver services to clients in their preferred language.

2. They have protocols set up when bilingual staff cannot deliver direct services
that provide for obtaining in-person interpreters, telephone interpreters, and
translation.

Second language ability is a plus factor in hiring decisions.

There are posters and signs in the lobbies stating that interpreter services are
available.

They have trained staff on policy and working with interpreters.

They have pushed LEP outreach.

They have engaged in work that specifically raises advocacy issues.

8. They can tabulate cases by language in a data base and monitor the data.
Specific staff people, reporting directly to the ED, are responsible for developing
policy, training, advocacy and monitoring.

As a result of these proactive steps, Community Legal Service Inc. has increased
intake to LEP's 50% in three years, with much higher numbers for non-Spanish
speaking LEP's.

W

Now

Legal Aid Services of Oregon received a technology grant from LSC to create
a legal information website for low-income Oregonians. They had the entire
website translated into Spanish and also have links to Russian-language
materials. To the best of their knowledge, this is one of the few legal services
website in the country available entirely in Spanish.

Janice R. Morgan

Legal Aid Services of Oregon

230 NE Second, Suite A

Hillsboro, OR 97124

503-648-7163

janice.morgan@lasoregon.org

Philadelphia Legal Assistance has developed special projects focused on
outreach to and representation of domestic violence survivors who speak
Spanish and Asian languages. As part of these initiatives, PLA has hired
bilingual and bicultural staff to serve as casehandlers, interpreters and
translators, and has supplemented in-house staff through contracts with
professional language services. The result has been to increase both the
quantity and quality of legal services provided to eligible clients in great need of
PLA'’s support. Other programs are providing leadership in serving LEP clients

and demonstrating that different approaches can achieve a common goal.
Philadelphia Legal Assistance
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